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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8845. 


HARRY LAMBROS and GEORGE SACHLIS, 

Appellants, 

v. 

JOHN RUSSELL YOUNG, President, C. W. KUTZ, GUY 
MASON, Composing the Board of Commissioners of 
the District of Columbia, Appellees. 


BRIEF FOR THE APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the judgment of the District Court 
of the United States for the District of Columbia entered 
on the 16th day of August, 1944, dissolving a temporary re¬ 
straining order and dismissing the complaint. This appeal 
was taken on the 16th day of August 1944 under the pro¬ 
visions of Title 17 Section 101 of the Code of Laws of the 
District of Columbia for 1940 and Rule 10(a) of this court. 
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STATEMENT OF THE CASE. 

The appellants are restaurant keepers in the city of Wash¬ 
ington and are holders of Retailers Class “C” Liquor 
License #286, originaly issued to them in 1934 at 1303 H 
St. N. W., in the city of Washington. On the 7th day of 
April 1944 citation was received by the appellants, issued 
by the Alcoholic Beverage Control Board of the District 
of Columbia, alleging that 56 days prior thereto, to wit: 
February 11, 1944, they had served alcoholic beverages to 
minors. 

Hearings upon said citation were had before the ABC 
Board, and on July 12, 1944 that Board, by a divided vote 
of two to one, ordered said license revoked. (App. 8) 

On July 17, 1944, as provided by Title 25 Section 106 of 
the Code of the District of Columbia 1940, the appellants 
appealed from the decision of the ABC Board to the 
Board of Commissioners of the District of Columbia. (App. 
S) The pertinent portion of the statute is as follows: 

“The right, power and jurisdiction to issue, transfer, 
revoke, and suspend all licenses under this chapter 
shall be vested solely in the Board, and the action of 
the Board on any question of fact shall be final and 
conclusive; except that, in case a license is revoked 

• * * the licensee may * * * appeal in writing to the 
Commissioners to review said action of the Board 

# * *. The decision of the Commissioners on any 
question of fact involved in such appeal shall be final 
and conclusive. * # * ” 

On July 27,1944, after oral argument, the Commissioners 
“sustained” the action of the ABC Board by the following 
votes: one vote to uphold the action of the ABC Board 
and one vote not to uphold the action of the ABC Board. 
This hearing was before only two of the three Commis¬ 
sioners. (App. 10) 

On July 28, 1944 the appellants filed a petition for a 
rehearing of the order of the Commissioners before a full 
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Board of the Commissioners. This petition (Exh. 4 App. 
10) set out the following facts: 

“That the action in revoking their license destroys 
a business existing since 1923 and revokes a license 
existing since 1934, is a terriffic hardship upon them 
and is based alone upon the testimony of irresponsible 
boys, whose evidence is conflicting, inconsistent and 
unbelievable. 

“As pointed out in oral argument, neither of these 
boys identified the licensee, the bartender or any per¬ 
son connected with the restaurant. They differed in 
the number of drinks, the order of drinks, the appear¬ 
ance of the waitress, one testifying she was blonde, 
the other brunette, her height and on other material 
points. The witness, Wood’s, statements upon the first 
examination were contradictory to his statements upon 
his final examination, and he identified as one of the 
waitresses a woman who was not in the place. 

“The waitress who recognized Wood, said pointedly 
that he was powdered and made-up and had a queer 
appearance. He was asked if he had anything to say 
about this statement of the waitress and he said 
‘nothing’, clearly demonstrating the character of the 
witness. The waitress flatly denied serving any liquor 
to these youths, the bartender flatly denied that he 
would have or could have served them although he did 
' not recognize them and he would have seen them if 
they had spent two hours and a half in the restaurant, 
the proprietor insisted that it was impossible that they 
could have been served the drinks that they testified 
to and that he did not see them, although he would 
have seen them if they had been in his restaurant for 
two hours and a half as they testified.” 

The petition for rehearing was denied by the same two 
Commissioners. 

The appellants on July 29, 1944 filed a complaint in the 
District Court of the United States for the District of 
Columbia seeking a temporary restraining order and a pre¬ 
liminary injunction to restrain the said Commissioners 
from enforcing, or taking any steps to enforce, the order 
of the ABC Board, revoking appellants’ liquor license 
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until the facts are found and determined by a full Board 
of Commissioners, on the ground that they were entitled, 
before their license should be revoked, with consequent 
irreparable injury, financial loss and great damage to their 
business and investment, to an affirmative finding of fact 
bv the Board of Commissioners in reviewing the action of 
the ABC Board that they had violated the law, and alleging 
that by the revocation of their license, without a review 
of the facts by the Commissioners and an affirmative find¬ 
ing that the law had been violated, the appellants would 
be deprived of their property without due process of law. 
(App. 1-13) 

On July 29, 1944 a temporary restraining order, re¬ 
straining the enforcement of the order revoking the 
a pedants’ Retailers Class “C” Liquor License #286, was 
entered in said civil action. (App. 12) 

The appellees moved the court to dissolve the temporary 
restraining order issued therein and to dismiss the com¬ 
plaint for temporary injunction, because the complaint 
failed to state a claim upon which relief could be granted 
(App. 15) 

On August 16, 1944, the District Court entered a final 
judgment dissolving the temporary restraining order and 
dismissing the complaint, and from this order an appeal 
is taken. (App. 17) 

The entire record is printed as an appendix hereto. 

STATEMENT OF POINTS. 

1. The court below erred in not holding and deciding 
that the action of the Commissioners in ordering the revo¬ 
cation of their retailers’ Class “C” liquor license, without 
an affirmative finding by them of a violation of the law, 
deprived the appellants of their property without due 
process of law. 

2. The court below erred in holding that the divided 
vote of the two Commissioners reviewing the facts, left 
the order of the ABC Board in full force and effect. 
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3. The court erred in not holding that the statute re¬ 
quires an affirmative finding of the Commissioners re¬ 
viewing revocation proceedings that the law has been 
violated. 

4. The court below erred in refusing to grant a prelim¬ 
inary injunction and in dismissing the complaint. 

QUESTION PRESENTED. 

The ultimate question presented by this record is whether 
or not, in hearings before the Commissioners in revocation 
proceedings, the divided vote of two of three Commis¬ 
sioners, one finding the appellants guilty of violation of 
the law’, the other finding the appellants not guilty of the 
violation of the law, complies with the statutory require¬ 
ments of findings of fact by the Commissioners to justify 
the revocation of the appellants’ license. 

SUMMARY OF ARGUMENT. 

1. In revocation hearings before the Commissioners of 
the District of Columbia the statute requires affirmative 
findings of fact by them before a license is revoked. 

2. In hearings in revocation proceedings before the Com¬ 
missioners, the findings of fact by the ABC Board are 
neither prima facie nor conclusively correct. 

3. A retail liquor dealer’s license is property. 

4. The revocation of the appellants’ retail liquor license 
by the failure of two of the Commissioners to find the 
appellants had violated the law, deprives them of their 
property without due process of law. 

5. The case was heard below on a motion to dismiss, 
which admits the facts set out in the complaint, and the 
action of the court denying a preliminary injunction until 
the Commissioners make an affirmative finding of the 
appellants’ guilt and in dismissing the complaint, was 
arbitrary. 
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6. Enjoining the revocation of appellants’ license until 
their guilt is found by the Commissioners will not jeopar¬ 
dize in any way the public interest. 

ARGUMENT. 

1. In Revocation Hearings Before the Commissioners of the 
District of Columbia, the Statute Requires Affirmative 
Findings of Fact by Them Before a License is Revoked. 

Section 106 Title 25 of the Code of the District of Colum¬ 
bia for 1940 providing for appeals in revocation cases, in 
addition to the portion quoted in the statement of the case, 
provides: 

“ • * * the hearings on said appeal to be submitted 
either orally or in writing at the discretion of the 
Commissioners, and the Commissioners shall not be 
required to take evidence, either oral, written, or doc¬ 
umentary. The decision of the Commissioners on any 
question of fact involved in such appeal shall be final 
and conclusive. Pending such appeal, the license shall 
stand suspended unless the Commissioners shall other¬ 
wise order.” 

This provision that the Commissioners’ decisions of ques¬ 
tions of fact shall be final and conclusive, inevitably imports 
that in such proceedings they shall make findings of fact 
and not fail or refuse to make such findings. 

As substantiating this construction and the imposition of 
this duty upon the Commissioners, while this case was 
heard by them on the stenographic record, they were au¬ 
thorized to have oral hearings, and, though not required, to 
take further evidence, oral, written or documentary. They 
chose in this case to rely on the stenographic record. If 
instead of relying upon that record and not being able to 
agree upon the facts disclosed thereby, the two Commis¬ 
sioners had elected to take further testimony and have an 
oral hearing, it would have been a clear dereliction of duty 
for them to fail, upon such further testimony, to make find- 
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ings of fact justifying the revocation of the appellants’ 
license revoking it. 

Indeed, in view of the fact that the two Commissioners 
who heard the case could not agree upon the facts as pre¬ 
sented in the stenographic record, it was wholly arbitrary 
not to grant the prayer of the petition for rehearing (Exh. 
44 App. 11) and submit the record to the third member of 
the Commission for his consideration and determination, or 
to have oral hearings and additional testimony so that they 
might agree and determine the guilt or innocence of the 
appellants. 

2. In Hearings in Revocation Proceedings Before the Com¬ 
missioners, the Findings of Fact by the ABC Board 
are Neither Prima Facie Nor Conclusively Correct. 

The Commissioners are charged with the enforcement of 
the Alcoholic Beverage Control Act. The ABC Board is the 
mere creature of the Commissioners. It is appointed by the 
Commissioners and subject to removal by them. Title 25, 
Section 104, D. C. Code for 1940. 

The rules and regulations under which they function are 
prescribed by the Commissioners. Title 25, Section 107 of 
the D. C. Code provides: 

“The Commissioners are hereby authorized to pre¬ 
scribe such rules and regulations not inconsistent with 
this chapter, as they may deem necessary to carry out 
the purposes thereof and to control and regulate the 
* * * sale * # * of alcoholic beverages in the District of 
Columbia, for the protection of public health, comfort, 
safety, and morals. 

“The Commissioners shall have specific authority to 
make rules and regulations for the * * # revocation of 
licenses.” 

The authority conferred upon the Commissioners to regu- 
. late and control the alcoholic beverage business in the Dis¬ 
trict of Columbia, to appoint the Board and, in cases of con- 
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test, to pass upon revocation of licenses, necessarily im¬ 
poses upon that body the duty of finding the facts upon 
which they act, and not in such cases to make the findings 
by their subordinate administrative board final and con¬ 
clusive. Indeed, the authorization in the statute for the 
Commissioners to “ review ” the findings of the ABC Board, 
and in such review the findings of fact by the Commissioners 
to be final and conclusive, clearly assumes that the Commis¬ 
sioners are to review the facts and find the true facts. Title 
25, Section 118 of the D. C. Code of 1940 providing for the 
revocation of licenses, again makes the revocation of 
licenses subject to review by the Commissioners. This is 
not merely an appeal on questions of law’, where the findings 
of fact by an administrative board are either prima facie 
or conclusive evidence, but it is a review of the facts for the 
purpose of determining the truth. 

It is no answer to the duty imposed upon the Commis¬ 
sioners to find the facts in revocation proceedings, to say 
that the courts have consistently sustained the principle 
that wrhere the determination of facts have been committed 
to administrative bodies, their finding will not be set aside 
if there is substantial evidence to support them. We w’ould 
not for a moment contend the findings of fact by the Com¬ 
missioners in cases of revocation of licenses to sell alcoholic 
beverages in the District of Columbia, could be set aside by 
the courts if there wras substantial evidence supporting 
them. We are insisting that Congress has not provided 
that in revocation proceedings before the Commissioners, 
the findings of the ABC Board in such cases shall be either 
prima facie evidence of their truth or conclusive evidence 
thereof. No force and effect is given by the statute to the 
findings of the ABC Board in revocation proceedings where 
those findings are being reviewed by the Commissioners. 

Congress has not hesitated in authorizing judicial review 
of administrative determinations, to provide that the find¬ 
ings of fact by such administrative tribunals shall be con¬ 
clusive, or in other cases shall be prima facie evidence of 
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such facts. A partial list of such statutes is appended 
below.* 

But here Congress has not authorized any such effect to 
be given by the Commissioners of the District of Columbia 
to the findings of their subordinate administrative body, 
the ABC Board. 

It is respectfully submitted that the Commissioners of 
the District of Columbia in revocation proceedings exercise 
authority to determine the facts without any force or effect 
being given to the findings of the ABC Board, and it is 
therefore the duty of the Commissioners to make affirmative 
findings of such facts. 

3. A Retail Liquor Dealer’s License is Property. 

It was specifically held by this court in Rowe v. Colpoys, 
137 Fed. 2d 211, 71 WLR 1661, that a license to sell alcoholic 
beverages in the District of Columbia is property subject 
to levy. This was also held by Judge O’Donghue in Chester 
Bowles, OP A v. Smith, G. A. 22919, U. S. District Court for 
the District of Columbia as to taxicab licenses. 

* Findings of fact, supported by evidence, declared to be conclusive: 

Agricultural Marketing Quota Review Committee, U. S. Code 7:1366. 

National Labor Relations Act, U. S. Code 29:160(e). 

Petroleum Regulation, U. S. Code 15:715d(c). 

Railroad Unemployment Insurance, U. S. Code 45:355(f). 

Federal Food, Drug, and Cosmetic Act, U. S. Code 21:355(h). 

Findings of fact, by administrative agencies, which are prima facie evidence: 

Communications Act of 1934, U- S. Code 47:407. 

To review orders of Secretary of Commerce v. Associations in the Fish¬ 
ing Industry, U. S. Code 15:522. 

Interstate Commerce Act, U. S. Code 49:162. 

Maritime Commission, U. W. Code 46:829. 

Motor Carriers, Interstate Commerce Act, U. S. Code 49:305. 

Packers and Stockyards Act, U. W. Code 7:210(f). 

Perishable Agricultural Commodities Act, U. S. Code 7:499g(c). ✓ 

Railway Labor Act, U. S. Code 45:153. 
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4. The Revocation of the Appellants’ Retail Liquor License 
by the Failure of Two of the Commissioners to Find the 
Appellants had Violated the Law, Deprives Them of 
Their Property Without Due Process of Law. 

The contention of the appellees is that the rule of the 
courts should be applied, that where a lower court enters 
a judgment, it stands affirmed if the upper court is divided 
and fails to reverse. The courts are independent judicial 
todies. We assert that this rule is not to be applied to the 
action of the ABC Board of the District of Columbia. As 
we have before said, the ABC Board, in. matters of revoca¬ 
tion of licenses, is a mere examining body for the Board of 
Commissioners in event the licensee seeks to have the Com¬ 
missioners review the action of the Board. The Commis¬ 
sioners, in considering the revocation of licenses, do not sit 
as an appellate court but merely as the final administrative 
body to review the facts, and the statute specifically pro¬ 
vides for a review’ in which their findings of fact shall be 
final and conclusive. 

It is confidently submitted that the duty of determining 
whether or not the appellants have violated the law in revo¬ 
cation proceedings is upon the superior body, the Commis¬ 
sioners, and not upon the subordinate body, the ABC Board. 
There has been no decision or determination by the Com¬ 
missioners that the licensees have violated the law. The 
fact that a quorum of the Commissioners heard the case is 
beside the point. A quorum of Commissioners did not de¬ 
termine that the appellants had violated the law and thus 
forfeited their license. Until such a determination is made, 
the appellants are entitled to hold their property and not 
to be deprived thereof without an affirmative finding that 
they have violated the law. 
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5. The Case was Heard Below on a Motion to Dismiss, Which 
Admits the Facts Set Out in the Complaint, and the Ac¬ 
tion of the Court Denying- a Preliminary Injunction 
Until the Commissioners Make an Affirmative Finding 
of the Appellants’ Guilt and in Dismissing the Com¬ 
plaint, was Arbitrary. 

The appellants were cited to answer the charge of selling 
liquor to minors in violation of the Alcoholic Beverage Con¬ 
trol Act. The offense denounced in the statute is plan and 
the penalty is equally plain. This being true, there is no 
occasion for either a liberal or a strict construction. 

This Act in Title 25 Section 118 of the D. C. Code 1940 
provides: 

“In case a license hereunder shall be revoked or sus¬ 
pended, no part of the license fee shall be re¬ 
turned. * • 

The penalty, therefore, for violation of the statute is a for¬ 
feiture of the license. The offense in its nature is criminal 
and, while in civil actions for penalties the burden is on the 
Government to prove the offense by a reasonable prepon¬ 
derance of the evidence, U. S. v. Regan, 232 U. S. 37, never¬ 
theless it would seem that this direct charge of the violation 
of the law resulting, in a forfeiture should not be sustained 
except at least upon clear and convincing proof of their 
guilt. 

It is respectfully submitted that the facts set out in the 
complaint disclosed that there was not even a preponder¬ 
ance of the evidence sustaining the action of two out of 
three members of the ABC Board, and that this evidence 
was not clear and convincing at least to the minority mem¬ 
ber of the Board is evidenced by the finding of the minority 
member of the Board that: 

“The minority finding of the Board is that the 
licensees are not guilty of the charges and that the case 
should be dismissed”. (Exh. 1, App. 7-8) 
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This is given further support in the fact that the two 
Commissioners could not agree on the facts vital to the con¬ 
viction of the appellants, but neverthelss convicted them by 
invoking the rule that the finding of the majority of the 
ABC Board was upheld by a divided vote of the Com¬ 
missioners. 

It is respectfully submitted that the action of the two 
Commissioners who could not agree on the conviction of the 
appellants, in refusing to submit the stenographic record 
and the memorandum of counsel to the third Commissioner 
for consideration, was wholly arbitrary. It was equally 
arbitrary for the court below to dismiss the complaint in 
the face of the facts set out therein, which are undenied and 
which refute any claim that the findings of the ABC Board 
are supported either by the weight of the testimony or by 
any testimony worthy of belief. 

6. Enjo ining the Revocation of Appellants’ License Until 
Their Guilt is Found by the Commissioners Will Not 
Jeopardize in Any Way the Public Interest. 

The offense is alleged to have occurred on February 11, 
1944. Fifty six days thereafter, to wit, April 7, 1944, a 
citation was issued against the appellants. Hearings were 
not concluded until May 15, 1944 and on July 12, 1944, by 
a divided vote, the ABC Board issued an order of revoca¬ 
tion of license (App. 3). Certainly since February 11,1944, 
therefore, the appellants have been under the constant scru¬ 
tiny, supervision and inspection of the ABC Board and of 
the law enforcement authorities. They have been in busi¬ 
ness 21 years and have held a retail liquor dealer’s license 
since 1934 (Exh. 4, App. 11). If the court grants the injunc¬ 
tion restraining the revocation of their license until their 
guilt is found by the affirmative vote of the regulatory ad¬ 
ministrative body—the Commissioners—authorized by law 
to finally determine the facts, the conduct of their business 
is still under the regulation, supervision and control of the 


13 


Commissioners and it is inconceivable that any harm can 
come to the public while this sword of Damocles is hanging 
over their head. 


CONCLUSION. 

The judgment of the court below should be reversed with 
directions to issue a preliminary injunction restraining the 
revocation of the appellants’ license until the Commission¬ 
ers affirmatively find that they have violated the law as 
charged. 

Respectfully submitted, 

Leslie C. Garnett, 

Tower Building, 

Washington, D. C. 

David A. Hart, 

815 15th Street, N. W., 
Washington, D. C. 

Attorneys for Appellants . 
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PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Filed Jul 29 1944 

IN THE DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 

Civil Action No. 25235. 

Harry Lambros and George Sachlis, 1303 H St. N. W., 
Washington, D. C., Plaintiffs, 

v. 

John Russell Young, President, C. W. Kutz, Guy Mason, 
Composing the Board of Commissioners of the District 
of Columbia, Defendants. 

Complaint for Preliminary Injunction and Temporary 

Restraining Order 

1. The plaintiffs, Harry Lambros and George Sachlis, are 
citizens of the United States and residents of the District 
of Columbia. 

2. The defendants, John Russell Young, C. W. Kutz and 
Guy Mason are citizens of the United States, residents of 
the District of Columbia, composing a Board of Commis¬ 
sioners of the District of Columbia, and are sued in their 
official capacity as such. 

3. The plaintiffs are holders of Retailers’ Class “C” 
Liquor License #286 originally issued to them in 1934 at 
1303 H St. N. W., in the City of Washington, District of 
Columbia. 

4. That on the 7th day of April 1944, a citation was re¬ 
ceived by the plaintiffs, issued by the Alcoholic Beverage 
Control Board of the District of Columbia, alleging that 
on the 11th day of February 1944 they sold and served al¬ 
coholic beverages to persons under the age of 21 years, to 
wit: Edward Lee Irby and William Earl (Carlton) Wood, 
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in violation of Section 20 of the Alcoholic Beverage Control 
Act. 

2 5. That hearings upon said citation were had be¬ 

fore the said Alcoholic Beverage Control Board on 
April 18, 1944, April 26, 1944 and May 15, 1944, and on 
July 12, 1944 the Alcoholic Beverage Control Board, by a 
divided vote of two to one, ordered that the said Retailers’ 
Class “C” License #286, issued to the plaintiffs at 1303 
H St. N. W. “be and the same is hereby revoked as of Sat¬ 
urday, July 29,1944, at 12 o’clock midnight”. The original 
copy of the Findings of Fact and said order received by 
the plaintiffs is attached hereto as Exhibit 1 and is prayed 
to be read as a part of this complaint. 

6. That on July 17,1944, as provided by Title 25 Section 
106 of the Code of the District of Columbia for 1940, the 
plaintiffs appealed from the decision of the Alcoholic Bev¬ 
erage Control Board to the Board of Commissioners of the 
District of Columbia, seeking a reversal of the order of the 
said Board. A copy of said appeal is attached hereto as 
Exhibit 2, and is prayed to be read as a part of this com¬ 
plaint. 

7. That on July 27, 1944, after an oral hearing before 
the defendant Commissioners Young and Kutz, the said 
Commissioners entered the following order: 

“The Commissioners of the District of Columbia, (Com¬ 
missioner Guy Mason not present as a result of illness) on 
appeal of Harry Lambros and George Sachlis, through their 
attorneys Leslie C. Garnett and David Hart, from the action 
of the Alcoholic Beverage Control Board in revoking the 
Retailer’s Class “C” license, #286, issued to them, after 
oral argument, have carefully considered the record in this 
case and sustained the action of the Alcoholic Beverage 
Control Board by the following votes: one vote to uphold 
the action of the Alcoholic Beverage Control Board and 
one vote not to uphold the action of the Alcoholic Beverage 
Control Board.” 
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A copy of the official notification received by the plaintiffs 
is attached hereto as Exhibit 3, and is prayed to be read 
as a part of this complaint. 

8. Plaintiffs show to the Court that said Section 106 of 
Title 25 of the D. C. Code of 1940 provides: “The decision 
of the Commissioners on any question of fact involved in 

such appeal shall be final and conclusive ”, and it is 
3 respectfully submitted that the Commissioners failed 
to make any finding of fact, as required by said Act, 
but as a result of their failure to make such finding, the 
plaintiffs are threatened with irreparable injury, great loss 
and damage in their business and a gross injustice in the 
revocation of their license without a decision on the facts 
by the said Board of Commissioners. 

9. On July 28, 1944 the plaintiffs before the Board of 
Commissioners of the District of Columbia filed a petition 
for re-hearing of the order of the Commissioners before 
a full Board of the Commissioners, and requested the the 
order of revocation of the plaintiffs’ license, effective mid¬ 
night July 29, 1944, be suspended for a reasonable length 
of time in order that Commissioner Mason, who was not 
present, might have time to fully consider the record in the 
case and pass upon the facts involved. Copy of said peti¬ 
tion for re-hearing is filed herewith as Exhibit 4 and is 
prayed to be read as a part of this complaint, but the 
Board of Commissioners on July 29, 1944 refused the re¬ 
hearing and the suspension of said revocation. 

10. The plaintiffs further show to the Court that they 
are entitled to a decision of the entire Board of Commis¬ 
sioners, two Commissioners having equally divided upon 
the question of fact, before their license should be revoked 
with a consequent irreparable injury, financial loss and 
great damage to their business and investment. 

11. Under the order of the said Alcoholic Beverage Con¬ 
trol Board, entered on July 12, 1944, the plaintiffs’ Retail¬ 
er’s Class “C” License #286 stands revoked as of mid¬ 
night July 29, 1944 without a decision of the facts by the 
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Commissioners, as provided by law, and therefore the plain¬ 
tiffs will suffer immediate and irreparable injury, loss and 
damage in the revocation of their license as aforesaid be¬ 
fore notice can be served upon said Board of Commission¬ 
ers and a hearing had thereon. 

Wherefore, the plaintiffs pray: 

1. That a temporary restraining order be issued, 

4 without notice, restraining the above named defen¬ 
dants from enforcing the order revoking the said 
Retailer’s Class “C” License #286 on the ground that the 
order of the Alcoholic Beverage Control Board, revoking 
said license, hereinbefore mentioned, will take effect and 
be in effect before the plaintiffs can give notice of this 
complaint for such temporary restraining order and before 
the same can be heard and immediate and irreparable in¬ 
jury, loss or damage will result to the plaintiffs before 
notice can be served and a hearing had thereon. 

2. That upon hearing, a preliminary injunction be granted 
the plaintiffs, restraining said Board of Commissioners 
from enforcing or taking any steps to enforce the order 
of the Alcoholic Beverage Control Board of the District 
of Columbia, made on July 12,1944, revoking the plaintiffs’ 
Retailers’ Class “C” License #286, which order is as fol¬ 
lows : 

Order 

“It is, therefore, ORDERED, this 12th day of July 1944, 
by the Alcoholic Beverage Control Board that the Retail¬ 
er’s Class “C” License #286 issued to Harry Lambros , 
and George Sachlis at 1303 H Street, N. W., be, and the 
same is hereby, revoked as of Saturday, July 29, 1944, at 
12:00 o’clock midnight.” 

until the facts have been found and determined by the full 
Board of Commissioners. 

LESLIE C. GARNETT 

DAVID A. HART 
Attorneys for Plaintiffs 
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District of Columbia, ss: 

George Sachlis, being first duly sworn, on oatb deposes 
and says that be is plaintiff in the above entitled action, 
that he has read the complaint and knows the contents 
thereof, and that the statements therein are true to the 
best of his knowledge and belief. 

GEORGE SACHLIS. 

Subscribed and sworn to before me this 29th day of July, 
1944. 

DOROTHY G. DOWNER 
(Seal) Notary Public , D. C. 

5 Filed Jul 29 1944 

EXHIBIT 1 

Government of the District of Columbia 
Alcoholic Beverage Control Board 

Address Reply to 

Alcoholic Beverage Control Board 

Washington 4, D. C. 

July 12, 1944 

Leslie C. Garnett, Esq. and 
David Hart, Esq. 

Tower Building 
Washington 5, D. C. 

Gentlemen: 

Enclosed herewith please find copy of the Finding and 
Order in the case of Harry Lambros and George Sachlis, 
1303 H Street, N. W., which is self-explanatory. 

Yours very truly, 

ALCOHOLIC BEVERAGE 
CONTROL BOARD 
/s/ THOMAS ELLIS LODGE 
Chairman of the Board 


GOT 

Enel. 

#242 
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6 Filed Jul 29 1944 

Before the Alcoholic Beverage Control Board of the 

District of Columbia 

Application #242 

In Re: Harry Lambros and George Sachlis 
1303 H Street, N. W. 

Holders of Retailer’s Class “C” License #286 

Finding of Facts 

Hearings were had in the above entitled matter on Tues¬ 
day, April 18, 1944, at 9:30 A. M., Wednesday, April 26, 
1944, at 9:30 A. M., and Monday, May 15, 1944, at 2:00 
P. M. The licensees were notified in accordance with Sec¬ 
tion 18 of the Regulations promulgated under the District 
of Columbia Alcoholic Beverage Control Act, and ap¬ 
peared personally. 

Members of the Board Present: Thomas Ellis Lodge, 
Agnes K. Mason, William P. Meredith. 

For the Respondents: Leslie C. Garnett, Esq. and David 
Hart, Esq., Tower Building. 

Various witnesses appeared and testified. 

The majority of the Board finds the licensees guilty of 
the allegation that on, to wit, February 11, 1944, at or 
about 11:30 P. M., they sold and served alcoholic bever¬ 
ages, to wit, gin, rum, and whiskey, to a person under the 
age of twenty-one years, the name of said person being 
Edward Lee Irby, in violation of Section 20 of the Alco¬ 
holic Beverage Control Act. 

The majority of the Board finds the licensees guilty of 
the allegation that on the date and at the time aforesaid 
they sold and served alcoholic beverages, to wit, gin, rum, 
and whiskey, to a person under the age of twenty-one 
years, the name of said person being William Earl (Carlton) 
Wood, in violation of Section 20 of the Alcoholic Beverage 
Control Act. 
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Order 

It is, therefore, ORDERED, this 12th day of July, 1944, 
by the Alcoholic Beverage Control Board that the Retail¬ 
er’s Class “C” License #286 issued to Harry Lambros and 
George Sachlis at 1303 H Street, N. W., be, and the same 
is hereby, revoked as of Saturday, July 29, 1944, at 12:00 
o’clock midnight. 

7 It is further ORDERED that copies of this Find¬ 
ing and Order be sent to the attorneys for the respon¬ 
dents and to Major Edward J. Kelly, Superintendent, Met¬ 
ropolitan Police Department. 

ALCOHOLIC BEVERAGE 
CONTROL BOARD OF THE 
DISTRICT OF COLUMBIA 
/s/ THOMAS ELLIS LODGE 
/s/ AGNES K. MASON 

The minority finding of the Board is that the licensees 
are not guilty of the charges and that the case should be 
dismissed. 

/s/ WILLIAM P. MEREDITH 

GOT 

8 EXHIBIT 2 

Before the Commissioners of the District of Columbia 

Application #242 

In Re: Harry Lambros and George Sachlis 
1303 H St. N. W. 

Holders of Retailers’ Class “C” License 286 

Appeal from the Order of the Alcoholic Beverage Control 
Board of the District of Columbia of July 12 , 1944 , 
Revoking License 

Comes now Harry Lambros and George Sachlis, holders 
of Retailers’ Class “C” License 286, by Leslie C. Garnett 
and David A. Hart, their attorneys, and, as provided by 
Title 25 Section 106 of the Code of the District of Columbia 
of 1940, respectfully appeal from the decision of the Alco¬ 
holic Beverage Control Board of the District of Columbia, 
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entered in the above cause on July 12, 1944, revoking said 
Retailers’ Class “C” License 286 issued to the said Harry 
Lambros and George Sachlis at 1303 H St. N. W., as of 
Saturday, July 29,1944 at 12 o’clock midnight, and respect¬ 
fully request an oral hearing of this appeal. 

The appellants respectfully show to the Commissioners 
that the order of revocation was entered by a divided 
Board, the minority of the Board finding that the licensees 
were not guilty of the charge of selling alcoholic beverages 
to minors, and that the case should be dismissed. 

The appellants further show to the Commissioners that 
the licensees have been in business since 1934; that they 
have been investigated every year for the past 10 years and 
their license renewed; that the offense with which they are 
charged is alleged to have occurred on the 11th day of 
February 1944 but no effort was made at that time to iden¬ 
tify the licensees or any employees as having violated the 
law; that citation was not issued until April 7, 1944, 56 
days elapsing before the licensees were informed of any 
violation of the law; that hearings were held on April 26, 
1944 and May 15, 1944, and the said Alcoholic Beverage 
Control Board held the matter under consideration until 
July 12,1944. 

Under these circumstances, and unless this appeal can 
be heard before the Commissioners prior to July 29', 1944, 
the appellants respectfully request that the execution of 
said order and the suspension of the appellants’ license be 
withheld until this appeal may be heard and determined, 
and upon such hearing that the order of the said Board be 
reversed. 

Respectfully, * 

LESLIE C. GARNETT 
DAVID A. HART 
Attorneys for Harry Lambros 
and George Sachlis 

Copy mailed this 17th day of July, 1944 to Alcoholic Bev¬ 
erage Control Board of the District of Columbia. 

LESLIE C. GARNETT 
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Filed Jul 29 1944 
EXHIBIT 3 


Seal of D. C. 

G. M. Thornett 
Secretary 

Board of Commissioners: John Russell Young, President; 
C. W. Kutz, Colonel, Corps of Engineers, U. S. Army; 
Guy Mason. 

July 27, 1944 

Government of the District of Columbia 
Executive Offices 
Washington 4, D. C. 

Mr. Leslie C. Garnett, Esq., 

Tower Building, 

Washington, D. C. 

Dear Sir: 

I am directed by the Commissioners to quote below the 
action taken by them, this date, on the appeal of Harry 
Lambros and George Sachlis, through you and David Hart, 
their attorneys, from the action of the Alcoholic Beverage 
Control Board revoking their Retailer’s Class “C” license 
#286: 

“The Commissioners of the District of Columbia, (Com¬ 
missioner Guy Mason not present as a result of illness) on 
appeal of Harry Lambros and George Sachlis, through their 
attorneys Leslie C. Garnett and David Hart, from the ac¬ 
tion of the Alcoholic Beverage Control Board in revoking 
the Retailer’s Class “C” license, #286, issued to them, 
after oral argument, have carefully considered the record 
in this case and sustained the action of the Alcoholic Bev¬ 
erage Control Board by the following votes: one vote to 
uphold the action of the Alcoholic Beverage Control Board 
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and one vote not to uphold the action of the Alcoholic Bev¬ 
erage Control Board.” 

Very truly yours, 

G. M. THORNETT 
Secretary, Board of Commis¬ 
sioners, D. C. 

GMT/t 

cc: David Hart 

10 Filed Jul 29 1944 

EXHIBIT 4 

Before the Commissioners of the District of Columbia 

Application #242 

In Re: Harry Lambros and George Sachlis 
1303 H St. N. W. 

Holders of Retailers’ Class “C” License #286 

Petition for Rehearing Action of the Commissioners of 
July 27,1944 Sustaining by a Divided Vote the Revoca¬ 
tion of Retailers’ Class “C” License # 286 

The licensees, Harry Lambros and George Sachlis, hold¬ 
ers of Retailers’ Class “C” License #286, by Leslie C. 
Garnett and David A. Hart, their attorneys, respectfully 
request a rehearing of the action of the Board of Commis¬ 
sioners taken July 27, 1944 by an equally divided vote, re¬ 
sulting in the affirmation of the order, by divided vote, of 
the Alcoholic Beverage Control Board revoking said Re¬ 
tailers’ Class “C” License #286, and respectfully ask that 
the record, together with the memorandum left with the 
Commissioners by the attorneys for the licensees, be sub¬ 
mitted to Commissioner Guy Mason, who did not sit in said 
hearing, for his action thereon. 

Your petitioners respectfully show to the Board that the 
action in revoking their license destroys a business existing 
since 1923 and revokes a license existing since 1934, is a 
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terrific hardship upon them and is based alone upon the 
testimony of irresponsible boys, whose evidence is conflict¬ 
ing, inconsistent and unbelievable. 

As pointed out in oral argument, neither of these boys 
identified the licensee, the bartender or any person connected 
with the restaurant. They differed in the number of drinks, 
the order of drinks, the appearance of the waitress, one 
testifying she was blonde, the other brunette, her height 
and on other material points. The witness, Wood’s, state¬ 
ments upon the first examination were contradictory to his 
statements upon his final examination, and he identified as 
one of the waitresses a woman who was not in the place. 

The waitress who recognized Wood, said pointedly that 
he was powdered and made-up and had a queer appearance. 
He was asked if he had anything to say about this state¬ 
ment of the waitress and he said “nothing”, clearly demon¬ 
strating the character of the witness. The waitress fiatlv 

W 

denied serving any liquor to these youths, the bartender 
flatly denied that he would have or could have served them 
although he did not recognize them and he would have seen 
them if they had spent two hours and a half in the restau¬ 
rant, the proprietor insisted that it was impossible that 
they could have been served the drinks that they testified 
to and that he did not see them, although he would have 
seen them if they had been in his restaurant for two hours 
and a half as they testified. 

11 The overwhelming evidence is against the sale 
and the petitioners feel that the irreparable injury 
to them by the revocation of their license, the destruction 
of fheir property rights and their business should not be 
based upon the flimsy testimony of irresponsible youths, 
and is a gross injustice. 

It is most significant that 56 days elapsed after the al¬ 
leged sale before the licensees were notified of any charge 
against them and before any examination was made into the 
facts. The employees of the licensees as of the date of the 
alleged sale had disbursed, there was no opportunity to 
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interview patrons who could have or would have seen these 
children in the most conspicuous booth in the restaurant, 
and thus was destroyed the opportunity and right of the 
licensees to make a full defense. 

Since the Alcoholic Beverage Control Board divided upon 
the question of fact and the Commissioners are equally di¬ 
vided on this question, it is respectfully requested that this 
matter be referred to Commissioner Guy Mason for the 
consideration of the record, the memorandum left with the 
Commissioners and this petition for re-hearing, and in event 
Commissioner Mason’s health at this time should prevent 
his consideration of this matter, it is further respectfully 
requested that the order of the revocation of the petition¬ 
ers’ license, effective midnight July 29, 1944, be suspended 
for a reasonable length of time in order that Commissioner 
Mason may have time to fully consider the record herein. 

Respectfully submitted, 

LESLIE C. GARNETT 
DAVID A. HART 

Copy delivered to John O’Dea, Esq. 

LESLIE C. GARNETT 

f 

12 Filed Jul 29 1944 

Temporary Restraining Order Restraining Enforcement of 
Order Revoking Plaintiffs’ Retailer’s Class “C” 
License #286 

This 29th day of July, 1944, there coming on for a hear¬ 
ing the verified complaint of the plaintiffs, praying a tem¬ 
porary restraining order without notice, and it clearly ap¬ 
pearing from specific facts shown in said complaint and the 
exhibits thereto attached that immediate and irreparable 
injury, loss or damage will result to said plaintiffs before 
notice can be served and a hearing had upon said complaint, 
it is now: 
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ORDERED, upon the plaintiffs giving bond with good 
and sufficient surety in the sum of $300.00, to be approved 
by the Clerk of this Court for the payment of such costs 
and damages as may be incurred or suffered by any of 
the persons hereinafter named who is found hereafter to 
have been wrongfully restrained, said persons, John Rus¬ 
sell Young, C. W. Kutz and Guy Mason, constituting the 
Board of Commissioners of the District of Columbia, are 
hereby each and all of them restrained or taking any steps 
whatsoever to enforce compliance with the order of the 
Alcoholic Beverage Control Board made on the 12th day 
of July, 1944, revoking the plaintiffs’ Retailer’s Class “C” 
License #286. 

13 The injury to the plaintiffs from the enforcement 
of said order is irreparable because it will destroy 
their investment and result in great loss and damage in 
their business, and deprive them of their valuable property 
rights. 

This order is granted without notice because the order 
of the Board of Commissioners will become effective at 12 
o’clock midnight on this day, and notice can not be given 
to defendants before said day and hour. 

It is further ORDERED that this restraining order shall 
expire 10 days from the date and hour of its issuance, as 
hereinafter endorsed hereon. 

It is further ORDERED that plaintiffs’ complaint for a 
preliminary injunction be set down for hearing on the 1st 
day of August 1944 at 10 o’clock A.M., and that a copy of 
this order be given by the attorneys for the plaintiffs to 
the Corporation Counsel of the District of Columbia, the 
attorneys for the said Board of Commissioners. 

It is further ORDERED that this order be filed forth¬ 
with in the Office of the Clerk of this Court and entered of 
record. 

Issued at Washington, D. C. on the 29th day of July 1944 
at 12:00 o’clock A.M. 

JAS. W. MORRIS 
Justice 
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34 Filed Aug 1 1944 

* • # v * • • • • • • 

Order Extending Temporary Restraining Order and Setting 
Motion for Preliminary Injunction for Rearing 

By consent of the attorney for the defendants, and on 
account of the necessary absence of counsel, the tempo¬ 
rary restraining order herein, awarded the plaintiffs on 
July 29, 1944, is extended until and including Wednesday, 
August 9, 1944, and the motion for preliminary injunction 
is set for hearing at 10 o’clock A. M. on that day. 

JAS. A. MORRIS 
Justice 

I consent. 

JOHN O’DEA 

Assistant Corporation Counsel 
Attorney for the Defendants 

15 Filed Aug 5 1944 

#*#*•***•• 

Motion to Dissolve Temporary Restraining Order and to 
Dismiss Complaint for Temporary Injunction 

The defendants move the Court to dissolve the tempo¬ 
rary restraining order issued herein and to dismiss the 
complaint for temporary injunction because the complaint 
fails to state a claim upon which relief can be granted. 

RICHMOND B. KEECH 
Corporation Counsel, D. C. 

CHESTER H. GRAY 
Assistant Corporaton Counsel, 
D. C. 

JOHN O’DEA 

Assistant Corporation Counsel, 
D.C. 

Attorneys for Defendants. 
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Copy of the foregoing motion was served by mailing a 
copy of same to Leslie C. Garnett, Tower Building, and Da¬ 
vid A. Hart, 815 15th Street, N.W., Washington, D. C., at¬ 
torneys for plaintiffs this 5th day of August, 1944. 

JOHN O’DEA 

Assistant Corporation Counsel, 

D. C. 

16 Filed Aug 14 1944 

*••*•••••• 

Memorandum for the Clerk 

Motion to dissolve temporary restraining order and to 
dismiss complaint for temporary injunction granted. 

The proceedings before the Commissioners on appeal are 
not proceedings de novo as counsel for the plaintiffs con¬ 
tends, but as the statute specifically and unequivocally 
states is “ * * * an appeal in writing to the Commissioners 
to review said action of the Board, the hearings on said 
appeal to be submitted orally or in writing at the discre¬ 
tion of the Commissioners, and the Commissioners shall 
not be required to take evidence, either oral, written or 
documentary. The decision of the Commissioners on any 
question of fact, involved in such appeal shall be final and 
conclusive • * (D. C. Code 1940, Title 25, Sec. 106.) 

Since the Commissioners are not obliged to take evidence, 
they are not obliged to make findings of fact. Their statu¬ 
tory duty is one of review of the action of a statutory body 
specifically created for the purpose indicated in the law of 
its being. It affirmed the ruling of this subordinate body. 

There is no evidence, nor is it contended that they (the 
Commissioners) acted in any other way, than with the chan¬ 
nel and ambit of their powers as a board of review. The 
other contentions raised are without merit. 

Counsel will prepare proper order. 

MATTHEW F. McGUIRE 
Associate Justice 
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17 Filed Ang 16 1944 

*•*#**••*• 

Final Judgment Dissolving Temporary Restraining Order 

Dismissing Complaint 

This cause came on to be beard on the motion filed by the 
defendants to dissolve the temporary restraining order is¬ 
sued herein and to dismiss the complaint, and the same 
having been argued by counsel and considered by the Court, 
it is this 16th day of August, 1944, 

ADJUDGED, ORDERED AND DECREED that the 
said motion to dissolve the temporary restraining order 
and to dismiss the complaint be and the same hereby is 
granted, and the temporary restraining order be and the 
same is hereby dissolved and the complaint be dismissed. 

MATTHEW F. McGUIRE 
Justice 

Seen: 

LESLIE C. GARNETT 
DAVID A. HART 
Attorneys for plaintiffs. 

RICHMOND B. KEECH 
CHESTER H. GRAY 
Attorneys for defendants. 

18 Filed Aug 16 1944 

#••#•••••• 

Notice of Appeal to the United States Circuit Court of Ap¬ 
peals for the District of Columbia Under Rule 73(b) 

Notice is hereby given that Harry Lambros and George 
Sachlis, plaintiffs above named, hereby appeal to the United 
States Circuit Court of Appeals for the District of Colum¬ 
bia from the final judgment entered in this action on the 
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16th day of August 1944, dissolving a temporary restrain¬ 
ing order and dismissing the complaint. 

LESLIE C. GARNETT 
331 Tower Bldg. 

1 Attorney for Appellants , Harry 

Lambros and George Sachlis 

I acknowledge service of copy of this notice. 

JOHN O’DEA 

Attorney for Defendants. 
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United States Court of 


fob the District of Columbia 


Harry Lambros and George Sachlis, Appellants, 


John Russell Young, President, 

C. W. Kutz, Guy Mason, Composing the Board of 
Commissioners of the District of Columbia, 

Appellees. 


PROVISIONS OF THE DISTRICT OF COLUMBIA 
ALCOHOLIC BEVERAGE CONTROL ACT 
HERE INVOLVED 


The first paragraph of Section 6 of the District of Columbia 
Alcoholic Beverage Control Act, approved January 24, 1934, 

48 Stat. 322, as amended by the Act approved August 27,1935, 

49 Stat. 897> (Section 25-106, D. C. Code, 1940 Edition), reads 
as follows: 


“Sec. 6. The right, power, and jurisdiction to issue, 
transfer, revoke, and suspend all licenses under this 







Act shall be vested solely in the Board, and the action 
of the Board on any question of fact shall be final and 
conclusive; except that, in case a license is revoked or 
is'suspended for a period of more than thirty dayfc by 
the Board, the licensee may, within ten days after 
the order of revocation, or the order of suspension for 
a period of more than thirty days is entered, appeal 
in writing to the Commissioners to review said action 
of the Board, the hearings on said appeal to be sub¬ 
mitted either orally or in writing at the discretion of 
the Commissioners, and the Commissioners shall not 
be required to take evidence, either oral, written, or 
documentary. The decision of the Commissioners on 
any question of fact involved in such appeal shall be 
final and conclusive. Pending such appeal the license 
shall stand suspended unless the Commissioners shall 
otherwise order.” 


Section 20 of the Alcoholic Beverage Control Act, 48 Stat: 
331, as amended by the Act of 1935, 49 Stat. 901, (Section 25- 
121 D. C. Code, 1940 Edition) reads as follows: 


“Sec. 20. Licenses issued hereunder shall not au¬ 
thorize the sale or delivery of beverages, with the 
exception of beer and light wines, to any person under 
the age of twenty-one years, or beer or light wines to 
any person under the age of eighteen years, either for 
his own use or for the use of any other person; or the 
sale, service, or delivery of beverages to any intoxi¬ 
cated person, or to any person of notoriously intem¬ 
perate habits, or to any person who appears to be in¬ 
toxicated; and ignorance of the age of any such minor 
shall not be a defense to any action instituted under 
this section. No licensee shall be liable to any per¬ 
son for damages claimed to arise from refusal to sell 
such alcoholic beverages.” 


The first paragraph of Section 17 of the Alcoholic Beverage 
Control Act, 48 Stat. 330, as amended by the Act of 1935, 49 
Stat. 900, (Section 25-118 D. C. Code, 1940 Edition) reads as 
follows: 






1. There is no requirement in the Alcoholic Beverage Control 
Act that the Commissioners of the District of Columbia make 
affirmative findings of fact in reviewing die action of the Alco¬ 
holic Beverage Control Board revoking a license. 

2. The findings of fact of the Alcoholic Beverage 
Board are final and conclusive unless reversed by the Cm 
sioners. 


SUMMARY OF ARGUMENT 


"Sec. 17. If any licensee violates any of the pro¬ 
visions of this Act or any of the rules or regulations 
promulgated pursuant thereto or fails to superintend 
in person, or through a manager approved by . the 
Board, the business for which the license was issued, 
or allows the premises with respect to which the li¬ 
cense of such licensee was issued, to be used for any. 
unlawful, disorderly, or immoral purpose, or know¬ 
ingly employs in the sale or distribution of beverages 
any person who has, within five years prior thereto, 
been convicted of a misdemeanor under the National 
Prohibition Act, as amended and supplemented, or, 
within ten years prior thereto, been convicted of any 
felony, or such licensee otherwise fails to carry out in 
good faith the provisions of this Act, the license of 
said licensee may be revoked or suspended by the 
Board after the licensee has been given an oppor¬ 
tunity to be heard in his defense, subject to review 
by the Commissioners in case of revocation or in case 
of suspension for a period of more than thirty days, 
as herein provided. In case a license issued here¬ 
under shall be revoked or suspended, no part of the 
. license fee shall be returned, and the Board may, in 
its discretion, subject to review by the Commissioners, 
as a part of the order of revocation provide that no 
license shall be granted for the same place for the 
period of one year next after such revocation, and in 
case such order shall be made no license shall, - dur¬ 
ing said year, be issued for said place or to a person or 
persons whose license is so revoked for any other 
location.” 


' 3. A retail liquor dealer’s license is property only to the detent 
that it is made such, by the Act. 

4. The affirmance by the Commissioners on a one to one vote 
of the action of the Alcoholic Beverage Control Board revoking 
appellants’ license does not deprive appellants of their property 
without due process of law. 

5. The action of the lower court in dismissing the complaint 
was not arbitrary, but, on the contrary, was in strict conformity 
with the law. 

6. Enjoining the revocation of appellants’ license until their 
guilt is found by the Commissioners will not only jeopardize the 
public interest but will be in violation of the plain terms of the 
Alcoholic Beverage Control Act. 

ARGUMENT 

1 

The Alcoholic Beverage Control Act does not require the Com¬ 
missioners to make affirmative findings of fact in reviewing 
the action of the Alcoholic Beverage . Control Board. 

Counsel for appellants construe the first paragraph of Sec¬ 
tion 6 of the Alcoholic Beverage Control Act as if it read that 
the Alcoholic Beverage Control Board was only authorized to 
revoke a license with the approval of the Commissioners. If 
the Act did so read, unquestionably the Commissioners would 
be required to approve the action of the Board by an affirma¬ 
tive finding. But the Act is not susceptible of such a con¬ 
struction. It provides that “the right, power, and jurisdiction 
to issue, transfer, revoke, and suspend all licenses under this 
Act shall be vested solely in the Board, and the action of the 
Board on any question of fact shall be final and conclusive.” 
The only exception to this broad grant of power to the Board 
is that, where a license is revoked or suspended for a period of 
more than thirty days, the licensee is given the right to “ap- 





peal in writing to the Commissioners to review said action of 
the Board.” Exceptions in an Act are strictly construed. 


Detroit Edison Co. v. Securities & Exchange Comm 
(C. C. A. 6th) 119 F. (2) 730, cert. den. 314 U. S. 
618. 

Midland Co-Op. Wholesale v. I ekes, (C. C. A. 8th 
Cir.) 125 F. (2) 618, 626, cert. den. 316 U. S. 673, reh. 
den. 316 U. S. 712, reh. den. 317 U. S. 706. 


The provision of this paragraph that the decision .of the 
Commissioners oh any question of fact involved in such appeal 
shall be final and conclusive does not require the Commis- |S 
sioners to make findings. If the Commissioners do make find- 
ings then, under the Act, they are final and conclusive. That 
is all the Act means. 


The findings of the Board are final and conclusive unless set 
aside by the affirmative act of the Commissioners. 


Counsel for appellants contend that, as the Commissioners 
have the power to appoint and remove the members of the 
Alcoholic Beverage Control Board and to prescribe rules and : 
regulations under which the Board is to function, the Board 
is the mere creature of the Commissioners and can only act 
under affirmative directions from the Commissioners. Con¬ 
gress clearly intended otherwise. As before pointed out, the 
first paragraph of Section 6 of the .Act provides that “the 
right, power, and jurisdiction to issue, transfer, revoke, and - 
suspend all licenses under this Act shall be vested solely in „ ‘ 
the Board.” Therefore, the Commissioners have no power to 
direct, in a specific case, the granting or denial of an applica¬ 
tion'for a license. They have no power to set aside the suspen- ; .- 
sion of a license if the suspension is for not more than thirty 
days. The Commissioners have no power to require the Board : 
to revoke a license. The Act means and can mean nothing s'. 



else than that the Board has sole jurisdiction in all matters 
pertaining to the granting or denial of licenses and the revo¬ 
cation or suspension of licenses, except that, where a license is 
revoked or suspended for more than thirty days, the revoca¬ 
tion or suspension may be set aside by the affirmative act of 
the Commissioners. In other words, the statute requires an 
affirmative act of the Commissioners to set aside the action of 
the Board and not their affirmative act to sustain it. The 
Act uses the words “appeal” and “review,” not “approve.” 
That the act of revocation is the act of the Board and not of 
the Commissioners is clear, not only from the statute, but 
from the reports of both the Senate and House District Com¬ 
mittees. • In each of these reports it is said,— • 

\ 

“Section 6 gives the Board full power to issue, 
transfer, and revoke all licenses with an appeal to the 
Commissioners of the District of Columbia in the case 
of the revocation of a license.” 

• 

The fact that the Commissioners have the power to appoint 
and remove the members of the Alcoholic Beverage Control 
Board and have general administrative control over them does 
not take from the Board the jurisdiction vested in it by the 
Act and transfer such jurisdiction to the Commissioners. 

In holding that the Secretary of the Interior had no right to 
control the discretion of his subordinate, the Commissioner of 
Patents, in matters committed by law to the latter’s judgment, 
the court, in the case of Butterworth v. United States , 112 
U. S. 50, 67, said: 

“The conclusion cannot be resisted that, to what¬ 
ever else supervision and direction on the part of the 
head of the department may extend, in respect to 
'matters purely administrative and executive, they 
do not extend to a review of the action of the Com¬ 
missioner of Patents in those cases in which, by law, 
he is appointed to exercise his discretion judicially.” 



The contention of counsel for appellants, if sustained, 
result in an absurdity. Under their contention, if a license is 
revoked for a violation of the Act or regulations, no matter 
how flagrant the violation may be, and the licensee appeals 
the Commissioners and there is a vacancy in the Board 
Commissioners, or one of the Commissioners is absent 
of prolonged illness, the licensee must be permitted to continue 
to operate his business until his license expires * unless the two 
remaining Commissioners agree on a revocation or unless 
third member is appointed or returns. Certainly, Congress 
did not intend this result. 

The established rule of appellate courts is that an equal 
division of the judges results in an affirmance. Washington 
Bridge Co. v. Stewart, 44 U. S. 413. A judgment of affirmance 
by a divided court is as much a judgment for the purposes of 
the case as a unanimous judgment. It is regarded, not as a 
division upon the judgment to be entered, but as a division 
upon the questions of law and fact involved. In the case 
Durant v. Essex Co., 74 U. S. 107, the court said: 


“The statement which always accompanies the 
judgment in such case, that it is rendered by a divided 
court, is only intended to show there was a division 
among the judges upon the questions of law or fact 
involved, not that there was any disagreement as to 
the judgment to be entered upon such division. It 
serves to explain the absence of any opinion in the 
cause, and prevents the decision from becoming an 
authority for other cases of like character. But the 
judgment is as conclusive and binding in every respect 
upon the parties as if rendered upon the concurrence 
of all the judges upon every question involved in the 
case.” 


See also: 


Durant v. Essex Co., 101 U. S. 555 


* Licenses are issued annually and expire on January 31st. Section 13 of the 
Alcoholic Beverage Control Act, as amended August 27, 1935, Section 25-114 
D. C. Code, 1940 Edition. 




We submit there is no reason why the same rule is not 
equally applicable to quasi-judicial administrative proceedings. 


A retail liquor dealer’s license is property only to the extent it is 
. made such by statute. 

It is well settled that the power of a legislature over the 
business of selling liquor is far greater than the power of a 
legislature over a business in which one has a natural and in¬ 
herent right to engage. 

In the leading case of Crowley v. Christensen, 137 U. S. 86, 
91, the Supreme Court said: 

“There is no inherent right in a citizen to thus sell 
intoxicating liquors by retail; it is not a privilege of 
a citizen of the State or of a citizen of the United 
States. As it is a business attended with danger to 
the community, it may, as already said, be entirely 
prohibited, or be permitted under such conditions as 
will limit to the utmost its evils. The manner and 
extent of regulation rest in the discretion of the gov- 
verning authority. That authority may vest in such 
officers as it may deem proper the power of passing 
upon applications for permission to carry it on, and to 
issue licenses for that purpose. It is a matter of legis¬ 
lative will only. As in any other cases, the officers 
may not always exercise the power conferred upon 
them with wisdom or justice to the parties affected. 

But that is a matter which does not affect the au¬ 
thority of the State, or one which can be brought 
under the cognizance of the courts of the United 
States.” 

The same rule is stated by this court in Richards v. Geiger, 
39 App. D. C. 278. Therefore, appellants took their license 
subject to all the limitations which Congress imposed thereon. 




The failure of the Commissioners to find appellants had 

the law does not deprive appellants of their property without 
due process of law. 

* > 

Appellants again contend that the Alcoholic Beverage Con 
trol Board is a mere examining body for the Board of 
missioners and that the affirmative action of the latter is re¬ 
quired to give effect to the action of the Alcoholic 
Control Board. But, as Before stated, there is nothing in the 
Act to support this contention. Jurisdiction to issue and 
revoke licenses is vested in the Board. The Commissioners sit 
in an appellate papacity only, to review the action of the Board 
in case of revocation or suspension for more than thirty days. 
Two of the Commissioners constitute a quorum to hear the 
appeal. The Joint Resolution of December 24, 1890, 26 Stat. 
1113, (Section 1-211 D. C. Code, 1940 Edition) provides, in 
part, that “Any two of the Commissioners of the District of 
Columbia, sitting as a board, shall constitute a quorum for the 
transaction of business.” There is nothing in the Constitu¬ 
tion of the United States which says that due process 
the affirmative action of an appellate body. Such a rule 
never been applied to the courts. In fact, “due process 
not comprehend the right of appeal.” 

District of Columbia v. Clawans, 300 U. S. 617, 627 
McKane v. Durston,. 153 U. S. 684, 687 
Andrews v. Schwartz, 156 U. S. 272 
Murphy v. Massachusetts, 177 U. S. 155 

Thus it follows that Congress could have left the action of 
the Alcoholic Beverage Control Board final with respect to 
revocation and permitted no appeal to the Commissioners, as 
it did in the case of the denial of a license and in the . case of 
the suspension of a license for thirty days or less, without 
violating any provision of the Constitution. 





5 


The action of the court below in dismissing the complaint was 
not arbitrary but in accordance with the law. 

Counsel for appellants contend that, since Section 17 of the 
Act provides that no part of the license fee shall be returned in 
the case of revocation, this statute is one providing for a for¬ 
feiture and should be construed as such. But it is obvious 
that the purpose in revoking a license to sell liquor is not so 
much to impose a penalty or forfeiture as to afford a protec¬ 
tion to the public. This court in Latter v. District of Colum¬ 
bia, 11 App. D. C. 453, 457, in construing an early liquor law, 
said: 

"The statute was enacted with the double purpose 
of increasing the revenues of the District and pro¬ 
viding a remedy for many of the evils that experience 
had shown to attend the unrestrained traffic in 
liquors, at retail, to be drunk upon the premises where 
sold. Notwithstanding the penal clauses, without . 
which it would be a dead letter, the act is to be re¬ 
garded as a general revenue and remedial statute, 
and given a liberal and, at the same time, reasonable 
construction, in aid of the remedy, rather than a strict 
and narrow one in the interest only of those who 
violate or evade its provisions.” 

Counsel for appellants further contend that the evidence be¬ 
fore the Board was not sufficient to sustain its finding. But 
the evidence before the Board is not before the court. The 
facts stated in appellants’ brief are taken from the petition 
for rehearing filed with the Commissioners and annexed to the * 
complaint as Exhibit No. 4 (Appellants’ App. .11). These 
statements are purely argumentative and do not purport to 
include all of the evidence in the case. Therefore, the ques¬ 
tion of the sufficiency of the evidence is not before this court. 
The mere fact that the Board may have divided two to one and 


the Commissioners one to one is not sufficient to justify any 
finding by this court, in the absence of the record before the 
Board and the Commissioners, that the evidence is not suffi¬ 
cient to sustain the finding. 

In the case of B. & O. R. Co. v. United States, 298 U. S. 349, 
362, the court said: 

“The wide difference of opinion among the mem¬ 
bers may suggest doubt as .to some basic findings of 
fact, but it gives no support to appellants’ claim that 
the commission acted arbitrarily or in excess of powers 
granted by the Act. The legal effect of the challenged 
report and order is the same as if supported by all 
members of the commission.” 

6 

To enjoin the revocation of appellants’ license until their guilt is 
found by the Commissioners will not only jeopardize the 
public interest but violate the Act of Congress. 

Counsel for appellants contend that the interests of the 
public will not be jeopardized by enjoining the revocation of 
the license until their guilt is found by the affirmative vote of 
the Commissioners. This argument on the part of appellants, 
of course, presupposes that appellants’ license cannot be re¬ 
voked except by the affirmative act of the Commissioners. 
This contention we have previously denied. But if the court 
disagrees with us upon this point an injunction, nevertheless, 
should not be issued. Counsel for appellants contend that 
since February 11,1944, the date of the offense which resulted 
in the revocation of the license, the business of appellants has 
been under the constant scrutiny, supervision and inspection 
of the Board and the law enforcement authorities and that, 
under such constant scrutiny, supervision and inspection it is 
impossible for appellants to violate the law. This raises the 
pertinent question—should the District be required to con- 
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District Building. 


For the reasons hereinabove stated, it is respectfully sub¬ 
mitted that the judgment of the court below dismissing the 
complaint was right and should be affirmed. 


stantly scrutinize, supervise and inspect the business of one 
selling alcoholic beverages? Does not the public interest re¬ 
quire that the business of the licensee be closed so that the 
time of the Board and the law enforcement agencies can be 
used to better advantage? It appears from the findings of the 
majority of the Board that, when appellants were not con¬ 
stantly under supervision, they did violate the law. 

Furthermore, Section 6 of the Act provides—“Pending such 
appeal the license shall stand suspended unless the Commis¬ 
sioners shall otherwise order.” Therefore, the only authority 
under the statute to stay the suspension of a license pending 
appeal is*in the Conftnissioiiers and not in the court. 

. * ' 1 ' CONCLUSION 





